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SUMMARY

John Staurulakis, Inc. (JSI) is a consulting firm offering regulatory, financial and
business development services to more than two hundred rate-of-return rural incumbent
local exchange carriers (ILECs) throughout the United States. Among services provided
by JSI to its clients is maintenance of JSI Tariff FCC No. 1, an access tariff for which
there are currently 23 issuing carriers who file under either Section 61.38 or 61.39 of the

Federal Communications Commission’s (Commission’s) rules.

As the NPRM indicates, the purpose of the rulemaking proceeding is to examine
whether the Commission’s existing rules for setting tariffed rates by ILECs provide
incentives and opportunities for carriers to increase access demand endogenously with
the result that the tariff rates are no longer just and reasonable. The concerns underlying
the NPRM arose because of alleged access stimulation or traffic-pumping schemes
brought to the Commission’s attention over the past year. The record for issuing carriers
for JSI Tariff FCC No. 1 indicates no pattern of “gross” overearnings by JSI issuing
carriers. JSI believes that JSI Tariff FCC No. 1 provides evidence that the current tariff
filing rules for rate of return carriers (ROR) work to serve well the balanced interests of

issuing carriers, end user customers and access customers.

The current proceeding appears to be based at least in part on the unusually large
number of carriers who exited the NECA Traffic Sensitive (TS) pool as part of the 2007

annual access filing. JSI believes that the proceeding should reflect acknowledgement



that there are legitimate reasons for the significant level of carriers exiting the NECA TS
pool in 2007, including decreases in average schedule settlements for line haul
settlements that would have severely impacted many of the average schedule carriers
exiting the pool. JSI also provides as part of these comments an analysis of the history of
switched access minutes of use (MOUSs) for JSI Section 61.39 issuing carriers that shows
a pattern of MOUSs lower in the tariff period than those in the historic demand period used
for development of filed rates. Clearly, issuing carriers for JSI Tariff FCC No. 1 are not
among the carriers at risk for using the Commission’s tariff filing rules for traffic

stimulation and associated “gross overearnings.”

JSI believes that access stimulation is not intrinsically evil. There are
circumstances in which access stimulation may be in the public interest. For example,
location of call centers in rural areas can be important to the local economy and
population. Moreover, stimulation of access minutes will help compensate for otherwise
eroding access minutes. However, JSI recognizes that the combination of pool
withdrawal, historic filings producing very high switched access rates and access
stimulation undertakings occurring together requires the Commission’s attention.

JSI recommends against prescriptions that depart significantly from the current
rules. With respect to average schedule carriers filing tariffs under Section 61.39, the
Commission should sustain the current lack of requirement for any earnings
determination by average schedule companies as they do not have the means for such
determinations. The Commission should not require section 61.38 or section 61.39 tariff

filers to automatically have to file a revised tariff whenever a certain growth rate in



access minutes is exceeded. Additionally, forbearance is not an appropriate means for

modification of ROR carrier tariff procedures.

In its comments, JSI recommends that the Commission prescribe a focused
solution to address the narrow problem of access stimulation machinations and avoid
eviscerating a tariff filing process that works well for non-abusive carriers. In its petition
to suspend the filings of carriers exiting the NECA TS pool as part of the 2007 annual
filing, AT&T compared the proposed rates of these carriers to the pre-annual filing
NECA rates. A similar approach may be adopted by the Commission. JSI believes the
Commission could focus on the reasonableness of company-specific rates that are

multiples higher than the corresponding NECA switched access rates.

As a second safeguard, JSI believes that the Commission can eliminate the
attractiveness for pattern of withdrawal from the NECA TS Pool, filing tariffs on an
historic basis under Section 61.39 and engaging in access stimulation by ensuring that
such carriers have “wash periods” equal to their “spike periods.” Currently, carriers can
escape the consequences of wash periods by reentering the NECA TS Pool at the end of
any spike period. To ensure wash periods are equal to spike periods, JSI recommends
that the Commission consider adopting a two-pronged rule applicable prospectively to
carriers withdrawing from the NECA TS Pool.

1. Carriers withdrawing from the NECA TS Pool and filing

tariffs under Section 61.39 must make an even number of Section 61.39

filings before reentering the NECA TS Pool, and



2. The effective period for all Section 61.39 filings after the
initial filing by carriers who exit the NECA TS Pool after 2007 must be
the same length as the initial effective period absent the grant of a waiver
by the Commission.
The second leg of the rule is necessary to ensure that the duration of each wash
period matches the duration of the preceding spike period. JSI believes that the wash

years should erode earnings so significantly as to make machinations not worthwhile.

Vi



Before the

Federal Communications Commission
Washington, D.C. 20554

In the Matter of )
)
Establishing Just and Reasonable Rates for ) WC Docket No. 07-135
Local Exchange Carriers )
COMMENTS

OF JOHN STAURULAKIS, INC.
l. INTRODUCTION

John Staurulakis, Inc. (JSI) hereby submits these comments in response to the
Federal Communications Commission’s (Commission’s) Notice of Proposed Rulemaking
(NPRM) in the above-captioned proceeding.” The NPRM seeks comment on proposals
for ensuring that the rules governing the tariffing of Traffic Sensitive (TS) switched

access services by incumbent local exchange carriers (ILECs) remain just and reasonable.

JSI is a consulting firm offering regulatory, financial and business development

services to more than two hundred rate-of-return rural ILECs throughout the United

! Establishing Just and Reasonable Rates for Local Exchange Carriers, WC Docket No. 07-135,

Notice of Proposed Rulemaking, FCC 07-176 (rel. Oct. 2, 2007) (NPRM).



States. Among services provided by JSI to its clients is maintenance of JSI Tariff FCC

No. 1, an access tariff for which there are currently 23 issuing carriers.

As the NPRM indicates, the purpose of the rulemaking proceeding is to examine
whether the Commission’s existing rules for setting tariffed rates by ILECs provide
incentives and opportunities for carriers to increase access demand endogenously with
the result that the tariff rates are no longer just and reasonable.® The NPRM indicates
concern for rates that produce earnings “grossly in excess of the maximum allowed rate
of return.”® The concerns underlying the NPRM arose because of alleged access
stimulation or traffic-pumping schemes brought to the Commission’s attention over the

past year.’

JSI believes that the record for issuing carriers for JSI Tariff FCC No. 1 filing on

a Section 61.38 prospective basis indicate no pattern of “gross” overearnings by JSI

A list of issuing carriers for JSI Tariff FCC No. 1 is included with this filing as Exhibit A.

See NPRM at para. 11.

See Id.

In the 2007 annual access tariff filing proceedings, interexchange carriers (IXCs) petitioning
against the tariff filings of carriers exiting the NECA TS Pool, the most common term used by petitioners
was “traffic-pumping.” In the NPRM, the Commission uses the term “access stimulation.” In its
comments, JSI employs the terms interchangeably. In its petition against 2007 access filings, AT&T
explained the mechanics of traffic-pumping schemes: “(1) the LEC leaves the NECA pool and files an
individual tariff under Rule 61.39 that establishes high terminating access charges based on the false
pretense that its traffic volume will continue at historically low levels commensurate with the very small
population it serves; (2) the LEC enters into kickback arrangements with communications service providers
offering (usually “free”) chat and other domestic and international calling services, which results in
millions of calls between non-residents of the rural communities the LEC serves being routed through the
LEC’s exchange; and (3) the LEC bills its access customers terminating access charges for these calls,
generating revenues and returns that exceed the LEC’s cost of service and authorized return by orders of
magnitude.” See July 1, 2007 Annual Access Charge Tariff Filings, WCB/Pricing File No. 07-110,
Petition of AT&T Corp. (June 22, 2007) (“AT&T 2007 Petition™).

a o~ w N



issuing carriers.® Additionally, while issuing carriers for JSI Tariff FCC No. 1 filingon a
historic basis under Section 61.39 are not subject to earnings monitoring by the
Commission’s rules, as discussed below, JSI has in the past demonstrated for at least one
Section 61.39 filer that overearnings did not exist.” Finally, with respect to the lack of
evidence of gross overearnings by issuing carriers for JSI Tariff FCC No. 1, JSI provides
as part of these comments an analysis of the history of switched access minutes of use
(MOUs) for JSI Section 61.39 issuing carriers that shows a pattern of MOUSs lower in the
tariff period than those in the historic demand period used for development of filed rates.
Clearly, issuing carriers for JSI Tariff FCC No. 1 are not among the carriers at risk for

using the Commission’s tariff filing rules to effect gross overearnings.

The facts giving rise to this proceeding developed from very small, rural carriers
who have exited the NECA TS Pool, filed rates under Section 61.39 based on either
historic average schedule settlements (for average schedule companies) or historic

calendar year cost studies® (for cost companies) and historic demand and that produced

6 47 C.F.R. 861.38. Part 61 comprises the Commission’s rules governing tariff filings. 47 C.F.R. §

61.1 et seq. Rate-of-return (ROR) carriers have the option of participating in the NECA Common Line
(CL) Pool and/or the NECA Traffic Sensitive (TS) Pool or filing access tariffs for either CL or TS rates or
both based on projected demand and cost under Section 61.38. Carriers who participate in both the
National Exchange Carrier Association, Inc. (NECA) CL and TS pools are also issuing carriers for NECA
Tariff FCC No. 5, the NECA access tariff. Carriers exiting either the CL or TS pool, or both, must file
their own tariff or become an issuing carrier for a group tariff such as JSI Tariff FCC No. 1. Issuing
carriers for JSI Tariff FCC No. 1 file carrier-specific rates within the tariff. Carriers with study areas
serving 50,000 or fewer access lines have the additional option filing on a historic basis under Section
61.39, 47 C.F.R. § 61.39. Both ROR carriers settling on cost (cost companies) and average schedule
companies can file access tariffs under Section 61.39.

During the 2005 annual access filing notice period, the Wireline Competitions Bureau-Pricing
Policy Division worked extensively with JSI to review the annual filing under JSI Transmittal No. 108,
June 16, 2005, effective July 1, 2005 by Pineland Telephone Cooperative, a cost company Section 61.39
filer.
8 The term “cost study” refers to the application of the Commission’s Part 36 Jurisdictional
Separations rules, 47 C.F.R. § 36.1 et. seq. and, in turn, Part 69, Access Charges, 47 C.F.R. § 69.1.



rates significantly greater than NECA rates for similar switched access services and then
experience extremely high increases in demand. Given that average schedule carriers do
not complete cost studies and thus lack capability to calculate interstate revenue
requirements, the Commission will not know the extent to which average schedule
companies filing tariffs under Section 61.39 may “overearn” unless it vitiates their
exemption from cost studies. Thus, one issue in this proceeding is whether the option for
average schedule carriers to file interstate access tariffs under Section 61.39 should be
modified or eliminated. JSI believes no such changes should be made.  Absent the
ability to properly analyze realized interstate rates of return by average schedule carriers
who appear to have engaged in access stimulation, the real issue seems to JSI to be the
level of the switched access rates filed by carriers exiting the NECA TS Pool and filing
on a Section 61.39 historic basis. JSI recommends that the Commission adopt thresholds
comprising the levels of increase for both local switching and composite tandem-
switched transport based upon which the Commission may identify the carriers more

likely to engage in traffic-pumping.

In its petition to suspend the filings of carriers exiting the NECA TS pool as part
of the 2007 annual filing, AT&T compared the rates of these carriers to the pre-annual
filing NECA rates. A similar approach may be adopted by the Commission. JSI believes
the Commission could focus on the reasonableness of company-specific rates that are
multiples higher than the corresponding NECA switched access rates. While JSI opposes
any change in the current Section 61.39 rules that would strip average schedule carriers

of their rights to file their own access tariffs, JSI believes the Commission can adopt



reasonable rules or policies that allow it to focus tariff filing reviews on carriers at risk
for engaging in traffic pumping by adopting such thresholds for the limited purpose of

triggering investigations by the Commission.

JSI believes that access stimulation is not intrinsically evil. There are
circumstances in which access stimulation may be in the public interest. For example,
location of call centers in rural areas can be important to the local economy and
population. Moreover, stimulation of access minutes will help compensate for otherwise
eroding access minutes. However, JSI recognizes that the combination of pool
withdrawal, historic filings producing very high switched access rates and access
stimulation undertakings occurring together require the Commission’s attention.

In the NPRM, the Commission asks for data showing the effects of increases in
access minutes juxtaposed with increases, if any, in costs.” JSI has reviewed the data
filed by issuing carriers for JSI Tariff FCC No. 1 who file on a prospective basis under
Section 61.38. While we could have correctly responded to this issue intuitively, our
review of test year cost of service (TYCOS) studies, subsequent actual cost studies and
related FCC Form 492 earnings monitoring reports, switched access costs are relatively
insensitive to changes in demand under the current Part 36 Jurisdictional Separations and
Part 69 Access rules largely due to frozen factor. Thus, JSI recognizes that increases in
switched access demand over that projected do produce higher earnings. However, the

rate of increase in earnings is necessarily below the increase in demand due to the

’ See NPRM at paras. 14 through 16.



prevalence for JSI issuing carriers to use direct transport facilities in lieu of tandem

switched transport.

1. JSI TARIFF FCC NO. 1 PROVIDES EVIDENCE THAT THE CURRENT
TARIFF FILING RULES FOR RATE OF RETURN CARRIERS WORK
WELL TO SERVE WELL THE BALANCED INTERESTS OF ISSUING
CARRIERS, END USER CUSTOMERS AND ACCESS CUSTOMERS

JSI believes that the history of JSI Tariff FCC No. 1 demonstrates the
effectiveness and balance of the Commission’s current tariff filing regime for rate of
return (ROR) carriers. JSI Tariff FCC No. 1 came into existence September 1, 1993 as a
vehicle for rural ILECs to file company-specific End User or TS rates on either a section
61.38 prospective basis or a section 61.39 historic basis. The JSI tariff includes
comprehensive regulations parallel to those of NECA Tariff FCC No. 5 as opposed to the
more common practice by Section 61.39 filers of filing tariffs for which the terms and
conditions reference NECA Tariff FCC No. 5 terms and conditions in toto.™
Additionally, there are regulations and rate structures unique to JSI Tariff FCC No. 1
designed to meet the needs of issuing carriers and their access customers not available in
NECA Tariff FCC No. 5. Exhibit A, the list of JSI carriers includes the history of issuing

carrier participation in JSI Tariff FCC No. 1.

10 Sections 61.74(a) of the Commission’s rules limits references by tariffs to other tariffs. See 47

C.F.R. 861.74. In order to allow small carriers to file simplified regulations, the Commission granted a
blanket waiver in 1988 allowing small companies to reference NECA tariff terms in conditions so long as
they do so in toto. See Access Filings of Small Telephone Companies, Memorandum Opinion and Order, 3
FCC Rcd 7173, DA 88-1893 (Rel. Dec. 9, 1988). A carrier having a need for terms and conditions
different than NECA would necessarily have to file a complete set of terms and conditions without
reference to those of NECA beyond the codified exceptions in Section 61.74.




The JSI tariff is demonstrably not a revolving door tariff. There have been, over
time and including the issuing carriers added in the 2007 Annual Filing, 33 issuing
carriers for JSI Tariff FCC No. 1 (one past issuing carrier, Warwick Valley Telephone
Company, comprises two study areas). Excluding the nine new issuing carriers effective
June 30, 2007, the average length of participation as an issuing carrier for JSI Tariff FCC
No. 1 is nine years. Among the 14 issuing carriers continuing as issuing carriers from
prior to the 2007 Annual Filing, eight have been issuing carriers for approximately 13
years each and four for ten years each. Of the nine carriers who have cancelled as issuing
carriers for JSI Tariff FCC No. 1 during its history, the average duration as issuing
carriers was approximately six years. Of these, seven returned to the NECA TS Pool and
two became issuing carriers for the tariffs of holding companies purchasing the ILECs.
One former JSI issuing carrier, Standard Telephone Company, first returned to the NECA
TS Pool attendant to its purchase by ALLTEL (now part of Windstream) but became an

issuing carrier for the Windstream tariff effective June 30, 2007.

JSI has analyzed the switched access minutes of use (MOUSs) for the six Section
61.39 historic filers that became issuing carriers for JSI Tariff FCC No. 1 before 2000.
As shown in Exhibit B, none of these carriers have engaged in any access minute
stimulation or traffic pumping. With two comparisons over four years for each of the
five carriers, nine out of ten comparisons indicate switched access MOUSs in the historic
period used for an annual filing are higher than any subsequent annual switched access

MOUs for the two filing cycles for five carriers analyzed.



In the NPRM, the Commission dismisses concerns regarding decreases in access
demand because of the ability of carriers to make carrier-initiated filings to modify rates.
Because Section 61.39 cost company filers prepare cost studies on a calendar-year basis,
they do not have much flexibility in reacting to decreases in demand. Even were a
Section 61.39 filer to work out with the Commission a 12-month study for a period other
than a calendar year, the expense of such a filing would be so onerous as to make such an
option unrealistic. With the exception of filings as part of the 2002 annual access filing
required for implementation of general support facilities (GSF) in compliance with the
2001 MAG Order, no JSI Section 61.39 issuing carrier has filed a non-mandatory annual

filing under Section 61.39 since before 2000.*

Notwithstanding decreases in demand as demonstrated in Exhibit B, these carriers
have chosen to follow to limit revisions in switched access rates to those required as part
of odd-numbered mandatory filings. Even were a Section 61.39 filer to make a filing in
response to declining switched access MOUSs, there would be a lag of several months
between evaluating the demand changes, preparing 12-month cost studies and filing
revised rates. Moreover, it would be difficult to time such a filing given that demand
would likely continue to decline. Based on the experience of Section 61.39 issuing
carriers for JSI Tariff FCC No. 1, JSI cautions the Commission regarding the apparent

peremptory dismissal of any consideration that the risk of decreases in demand should

1 See JSI Transmittal No. 73, June 17, 2002, Annual Access Filing. The GSF reapportionment
filings were prescribed in the 2001 MAG Order. In the Matter of Multi-Association Group (MAG) Plan
for Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and
Interexchange Carriers, CC Docket No. 00-256, Second Report and Order and Further Notice of Proposed
Rulemaking, 16 FCC Rcd 19613, FCC 01-304 (rel. Nov. 8, 2001).



not be considered in evaluating the potential for increases in demand as appears to be the
intent of the NPRM. *2

Based on the experience demonstrated by the Section 61.39 issuing carriers for
JSI Tariff FCC No. 1, JSI respectfully requests that the Commission take cognizance of
the favorable history of JSI Tariff FCC No. 1 and its issuing carriers in limiting any
actions it feels necessary to address traffic pumping so as not to undo a system that

otherwise works well for both rural ILECs and their access customers.

I11.  THERE ARE LEGITIMATE REASONS FOR THE SIGNIFICANT LEVEL
OF CARRIERS EXITING THE NECA TS POOL IN 2007

In the petitions against the 2007 annual access filings of carriers exiting the
NECA TS Pool, the petitioners posited that there would be no other reason for ILECs to
exit the NECA TS pool and file their own rates other than to engage in “traffic-pumping”
schemes.™ This assertion ignores the fact the NECA average schedule settlements
formula changes have brought about significant decreases in settlements for average
schedule ILECs beginning July 1, 2007. As explained by NECA in the NECA 2007
Modification of Average Schedules, the decreases on a combined Common Line (CL) and
TS basis will be, on average, 7.27 percent.** For TS alone, NECA estimates the average

decrease in average schedule settlements will be 10.33 percent.*

12 See NPRM at para 11, note 38.

B See, for example, AT&T Petition at page 5, where AT&T states: “These LECs are all now
apparently hoping that the Commission will look the other way while they replicate the traffic pumping
schemes that their lowa brethren have used to earn millions of dollars above their Commission-prescribed
interstate returns.”

1 National Exchange Carrier Association, Inc. 2007 Modification of Average Schedules, WC
Docket No. 06-223 (Dec. 21, 2006) (“NECA Average Schedule 2007 Filing)” at page V11-62.

1 Id. at Page V11-65 — Exhibit 7.19.



In addition to addressing the significant reduction in interstate access revenues
that would have occurred had the JSI ILECs remained in the NECA TS Pool,
participating as an issuing carrier in JSI Tariff FCC No. 1 facilitates greater control over
the rate structure for interstate access offerings. JSI Tariff FCC No. 1 includes numerous
Special Access rate structures not available in NECA Tariff FCC No. 5. Additionally,
the JSI tariff has several different versions of Public Packet offerings not found in the
NECA tariff that the new issuing carriers may take advantage of in the future by
introducing new offerings under those regulations. Finally, should the new issuing
carriers have unique circumstances indicating a need for new tariff regulations, JSI can

facilitate consideration and execution of such tariff strategies.

Clearly, there are significant, legitimate reasons for average schedule carriers such
as the four average schedule carriers who exited the NECA TS pool and became issuing
carriers for JSI Tariff FCC No. 1 effective June 30, 2007. These four carriers comprise
Chesnee Telephone Company, Inc. (Chesnee), Gearheart Communications Company,

Inc. d/b/a Coalfields Telephone Company (Coalfields), Skyline Telephone Membership
Corporation (Skyline) and Yadkin Valley Telephone Membership Corporation (Yadkin).
By filing under section 61.39, the average schedule companies gain much greater control

over responding to fluctuations in demand and costs.

In addition to the legitimate, non access stimulation-based reasons for the NECA
TS Pool withdrawal by Chesnee, Coalfields, Skyline and Yadkin, JSI believes that the

switched access rates filed by these carriers effective June 30, 2007 are well below the

10



level of rates filed in the past by carriers appearing to have engaged in traffic-pumping.
The respective local switching rates filed by these carriers effective June 30, 2007 are
$0.0095 for Chesnee, $0.0092 for Coalfields, $0.012 for Skyline and $0.01305 for
Yadkin. These all represent decreases from the pre-annual filing rates applicable to each
carrier as indicated in Exhibit C. As evidenced in its reply to the petitions against the
2007 annual access filings,* issuing carriers for JSI Tariff FCC No. 1 cannot reasonably

be suspected of participation in traffic pumping schemes.

JSI believes the preceding evidence of the reasonable use of the Section 61.39
filing process by these average schedule carriers supports the need for the Commission to
consider adoption of very narrow and focused prescriptions to address traffic-pumping.
Moreover, JSI’s review of filings in other tariffs for the 2007 annual access tariff filing
process indicates that many other carriers exited the NECA TS Pool effective June 30,

2007 to preserve transport revenues and not for any untoward traffic pumping plans.

IV. JSI BELIEVES THE CURRENT PROCESS DEMONSTRATES THAT
THE COMMISSION HAS THE ABILITY TO INVESTIGATE TARIFF
FILINGS AND EFFECT REVISIONS

Over the years, JSI has provided significant, useful data in response to the

requests of both the Pricing Policy Division and IXCs. Based on JSI’s experience, the

16 See July 1, 2007 Annual Access Charge Filings, WCB/Pricing File No. 07-10, John Staurulakis,
Inc. Tariff FCC No. 1, Transmittal No. 130, Chesnee Telephone Company, Inc., Gearheart
Communications Company, Inc. d/b/a Coalfields Telephone Company, Skyline Telephone Membership
Corporation, Yadkin Valley Telephone Membership Corporation, Reply to Petitions to Suspend and
Investigate Tariff Filings, June 26, 2007.

11



FCC appears to have sufficient, effective tools to effect review of both Section 61.38 and
61.39 filings, including reviewing addressing in annual filings the consequences of past
overearnings. JSI believes the Commission should focus any revisions of its rules or
policies in this proceeding to those necessary to redress traffic-pumping and avoid
collateral erosion of the efficiencies of the current process for issuing carriers not at risk

of engaging in traffic pumping.

V. THE CONCERNS ENGENDERING THE NPRM ARISE FROM A
NARROWLY DEFINED GROUP: CARRIERS EXITING THE NECA TS
POOL AND FILING UNDER SECTION 61.39

JSI believes that the issuing carriers for JSI Tariff FCC No. 1 could not be blamed
for feeling at though they have been pulled into a Kafkaesque situation whereby they are
being tried without any knowledge of the charge. For JSI issuing carriers, the
Commission’s current tariff filing regime for ROR carriers works well, and balances the
interests of ILECs and access customers. Moreover, the Commission is not without the
means of effecting modifications in the annual filings that it deems necessary. Thus, JSI
believes this proceeding should focus on a remedy for the circumstances described as
access stimulation described by the Commission in the NPRM®, circumstances limited to
carriers exiting the NECA TS pool and filing tariffs under Section 61.39 on a historic

basis.

o See NPRM at paras. 12, 18. See also discussion above at note 5 of the apparent synonymous

relationship between “access stimulation” and “traffic-pumping.”

12



The apparent abuses of the Section 61.39 historic cost filing process that have
given rise to the concerns engendering the NPRM are well demonstrated by an exhibit
provided by AT&T as part of its petition against the 2007 annual access filings of carriers
exiting the NECA TS pool.*® The exhibit shows that for seven average schedule
companies and three cost companies exiting the NECA TS Pool in 2005 and 2006, the
average rate of increase in access MOUs for 2006 from the access MOUs used as historic
period demand for the tariff filings was 4,312%, with the lowest level of increase at
735% and the highest at 22,941%. JSI believes that such vast increases indicate
circumstances that can be identified and dealt with by measures not causing collateral

increases in burdens on carriers with less dramatic fluctuations in access demand.

VI. THE RATE OF GROWTH OF DEMAND IS LIKELY NOT MATCHED
BY THE RATE OF GROWTH IN COSTS IN THE COMMISSION’S
CURRENT ACCESS REGIME FOR RATE-OF-RETURN CARRIERS

In the NPRM, the Commission emphasizes its desire to collect data from Section
61.38 and Section 61.39 filers based on recent annual filings indicating the relationship of
the rate of increase in switched access costs to the rate of increase in switched access
demand. JSI believes such data is inapposite to the true problem the Commission is
trying to solve; to wit the alleged abuses of access stimulation by average schedule
carriers exiting the NECA TS pool. NECA uses selected TS Pool members’ cost filings
for the purpose of setting TS average schedule settlements. Thus, JSI acknowledges that
analysis of Section 61.38 tariff filing data might be useful in drawing inferences

respecting average schedule company cost sensitivity to significant demand increases.

18 See Exhibit D.

13



However, the issuing carriers filing under Section 61.38 for JSI Tariff FCC No. 1 are not
appropriate for this purpose because they each have significantly more access lines than
the average NECA TS Pool member, higher ratios of direct trunk transport to tandem-
switched transport and generally lower costs than the average NECA TS Pool member.
Absent these facts, it is likely these carriers would still be in the NECA TS Pool and

possibly among the cost companies used by NECA in development of average schedules.

JSI believes that the problem the Commission seeks to fix in this proceeding
actually involves only a small number of carriers withdrawing from the NECA TS pool
and filing under Section 61.39 and thereafter entering into access stimulation initiatives, a
review of data for issuing carriers for JSI Tariff FCC No. 1 is not warranted. However,
based on its experience in performing numerous cost studies each year and performing
annual filings for the issuing carriers for JSI Tariff FCC No. 1, for these carriers alone JSI
believes that interstate switched access end office and transport costs determined under
the Commission’s Part 36 Jurisdictional Separations rules and Part 69 access rules with
frozen factors are not significantly sensitive to changes in demand. This conclusion

applies both to increases in demand and decreases in demand.

JSI provides instead evidence that the issuing carriers for JSI Tariff FCC No. 1

filing on a historic basis under Section 61.39 have not engaged in access stimulation and

in fact have mostly experienced decreases in access MOUSs following historic data years
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used for filings.” Accordingly, JSI believes it is inappropriate for the Commission to
expand efforts to mitigate the possibility of traffic pumping schemes by expansion to a
broad review of the demand and cost relationships of otherwise successful Section 61.38

and 61.39 access tariff filing processes.

VII.  ACCESS STIMULATION ISNOT INHERENTLY BAD AND CAN BE
IMPORTANT TO RURAL ECONOMIES.

Reasonable efforts designed to increase access demand for rural ILECs should not
be discouraged by the Commission. For example, a carrier experiencing access MOU
decreases and facing increases in switched-access rates may wish to avoid returning to
the NECA TS Pool in order to maintain its lower Special Access rates and/or flexibility
in pricing structures for Special Access and packet-mode services beyond that permitted
by status as an issuing carrier for NECA Tariff FCC No. 5 as a member of the NECA TS
Pool. In this situation, for example, it would be reasonable for the carrier to explore
opportunities to return its switched access MOU levels to the higher levels experienced in

prior years.

Additionally, the Commission should not chill the ability of rural communities to
recruit location of call centers in their service areas that might collaterally stimulate
access MOU levels. It is reasonable for the Commission to prescribe precautions against
tying such call centers to any economic ties to the carrier beyond assessment and
payment of access charges comporting with the filed access tariff. However, JSI

recommends the Commission take care not to prescribe requirements that would militate

19 See Exhibit B.
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against recruitment of call centers or similar telecommunications traffic-intensive

businesses to rural areas.

VIll. AVERAGE SCHEDULE CARRIERS FILING UNDER SECTION 61.39
HAVE NO MEANS OF DETERMINING THEIR REALIZED
INTERSTATE RATE OF RETURN

Short of throwing out the baby with the bathwater, there is no way that the
Commission can address the apparent access stimulation problem with average schedule
company Section 61.39 by monitoring realized rates of return for such carriers. Under
the Commission’s rules, for the sake of relief from administrative burden average
schedule companies do not separate costs by jurisdiction and therefore have no way of

matching interstate costs with interstate revenue.

The Commission's rules recognize that it may be inefficient to require cost
studies in all cases and, accordingly, permit certain ILECs to receive interstate settlements
on the basis of a set of "average schedules" that are “designed to produce disbursements to
an average schedule company that simulate the disbursements that would be received . . .
by a [cost study] company that is representative of average schedule companies."® This
procedure has the advantage of substantially reducing the costs that are imposed upon

small exchange carriers in determining their compensation for interstate services, with the

20 See Federal-State Joint Board on Universal Service; Access Charge Reform, Price Cap

Performance Review for Local Exchange Carriers, Transport Rate Structure and Pricing, End User
Common Line Charge, CC Docket No. 96-45; CC Docket Nos. 96-262, 94-1, 91-213, 95-72, Fourth Order
on Reconsideration in CC Docket no. 96-45, Report and Order in CC Docket Nos. 96-45, 96-262, 94-1, 91-
213, 95-7, 13 FCC Rcd 5318, FCC 97-420 (Rel. Dec. 30, 1997) at para 51.
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concomitant benefit to the public of reducing the expenses of accounting and separations

studies that otherwise would have to borne, in part, by interstate ratepayers.*

With respect to average schedule carriers, JSI is at a loss regarding how it could
respond to similar requests short of turning the average schedule carriers into de facto, if
not de jure, cost companies. Such processes would certainly be more onerous than the
current statutory investigation period. As JSI does not believe the Commission and
industry are ready to weaken the average schedule settlements construct and related
Section 61.39 tariff filing options, it makes sense to JSI that the Commission limit its
focus in this proceeding to prescriptions directed at the kinds of situations that

engendered this proceeding, obvious traffic pumping schemes.

IX. THE COMMISSION SHOULD NOT REQUIRE SECTION 61.38 OR
SECTION 61.39 TARIFF FILERS TO AUTOMATICALLY HAVE TO
FILE A REVISED TARIFF WHENEVER A CERTAIN GROWTH RATE
IN ACCESS MINUTES IS EXCEEDED

The Commission should not require ROR carriers that file their own tariffs to
automatically have to file a revised tariff whenever they exceed a certain percentage
increase threshold in their interstate access traffic.?> As part of the investigation of 2007
tariff filings by carriers exiting the NECA TS Pool, the Commission prescribed safe

harbor options by which carriers subject to the Commission’s access tariff investigation

2 Revisions to the Average Schedules Proposed by NECA on October 3, 1988, Memorandum

Opinion and Order, 4 FCC Rcd 2804, DA 89-353, (Rel. March 31, 1989).
2 See, NPRM, 1121-26.
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could meet direct case filing requirements and, ultimately, terminate the investigation.*
The safe harbors included either cancelling the tariffs and rejoining the NECA TS Pool or
making a filing to add a refile trigger to the carrier’s switched access tariff. With respect
to the refile trigger safe harbor, the FCC prescribed filing of language similar to the
following:

If the monthly interstate local switching minutes of the issuing carrier exceeds [__]
percent of the interstate local switching demand in the same month of the previous
year (refile trigger), the issuing carrier will file revised local switching and transport
tariff rates within [__] days of the end of the month in which the issuing carrier met
the refile trigger.?

The level of percentage change prescribed by the Commission that would trigger a
refiling requirement was “a level that is more than 100 percent over the interstate local

switching demand in the same month in the previous year.”#

Of the 40 carriers withdrawing from the NECA TS Pool effective June 30, 2007
and named in the Commission’s 2007 Access Tariff Suspension Order, %° six elected to
cancel their tariffs and reenter the NECA TS pool and reinstatement as issuing carriers
for NECA Tariff FCC No. 5.2 The remaining 34 carriers filed refile triggers in their
respective access tariffs, including eight carriers exiting the NECA TS Pool who became

issuing carriers for JSI Tariff FCC No. 1.2

2 See Investigation of Certain 2007 Annual Access Tariffs, WC Docket No. 07-184, WCB/Pricing No.
07-10, Order Designating Issues for Investigation, DA 07-3738 (Rel. August 24, 2007) at para. 28
(Designation Order).

24

Id. at para. 20.
2 Id. at para 28.
2% See Order In the Matter of Annual Access Charge Tariff Filings, WCB/Pricing File No. 07-10,
DA 07-2862, released June 28, 2007 (2007 Access Tariff Suspension Order).
2 See Investigation of Certain 2007 Annual Access Tariffs, WC Docket No. 07-184, WCB/Pricing No.
987—10, FCC 07-210 (Rel. Nov. 30, 2007), at para. 7.

Id.
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As mentioned in these comments and demonstrated over the years, JSI proved
capability to meet, on behalf of issuing carriers, data requests from the Commission
respecting access filings. However, given the choice between submitting to burdensome
data requests under the Designation Order and the refile trigger based on demand more
than double that for the same month in the preceding year, the eight issuing carriers for
JSI Tariff FCC No. 1 named in the Designation Order elected to file the refile trigger
described above.” Given that all 40 carriers named in the Designation Order elected
either the NECA safe harbor filing or the refile trigger safe harbor filing, the Commission

concluded its investigation at the end of the five-month statutory period.*

Essentially, the issuing carriers for JSI Tariff FCC No. 1 were given a modified
Hobson’s choice. Instead of one horse, there was a choice between two horses.
However, for carriers with legitimate needs to exit the NECA TS Pool and file their own
tariffs under Section 61.38 or Section 61.39, there was only one horse: the refile trigger
safe harbor. JSI does not believe this Hobson’s choice is a reasonable mechanism for
permanent addition to Section 61.38 or 61.39 filing requirements.® As it will be difficult
for the Commission to establish a trigger threshold that rises above an arbitrary nature,

JSI believes adoption of such a mechanism on a permanent basis will engender protracted

2 See JSI Transmittal No. 133, September 11, 2007, effective September 26, 2007

% See Investigation of Certain 2007 Annual Access Tariffs, WC Docket No. 07-184

WCB/Pricing No. 07-10, Order, FCC 07-210 (Rel. Nov. 30, 2007).

3 Of the eight carriers exiting the NECA TS Pool and making 2007 annual access filings as issuing
carriers for JSI Tariff FCC No. 1, four are Section 61.38 cost company filers and four are Section 61.39
average schedule filers. None of the Section 61.38 filers were named in any petition to suspend and
investigate. The Commission suspended, sua sponte, the filings for all carriers withdrawing from the
NECA TS Pool, including both Section 61.38 Section 61.39 filers. See July 1, 2007 Annual Access Tariff
Filings, WCB/Pricing No. 07-10, Order, DA 07-2862 (Wireline Comp. Bur., rel.

Jun. 28, 2007) (Suspension Order).
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